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FOREWORD

This Bulletin contains a list of the court dates for 1975 in the district courts
of the state of Kansas. This Bulletin also contains an article written by Randy
M. Hearrell, Research Attorney for the Judicial Council, which tells the Bench
and Bar of the work of the Judicial Council Probate Law Study Advisory
Committee and includes a draft of the bill that committee will propose to the
Legislature.

A brief summary of activities and accomplishments of the Kansas Judicial
Council for the past year will follow.

The Judicial Council moved into new quarters in January of 1974. The
address of the Judicial Council is as follows:

Kansas Judicial Council,

1105 Merchants National Bank Building,
8th and Jackson,

Topeka, Kansas 66612.

The quarters will be occupied by the Council Staff until the new Supreme
Court Building is completed, at which time the Council will move into quar-
ters in the Supreme Court Building.

There were no changes in the membership of the Judicial Council during
the past year. )

The staff of the Council consists of: Randy M. Hearrell, Attorney, who
serves the Council as reporter for each of the Advisory Committees and Office
Administrator. Nell Ann Gaunt, who serves as Administrative Assistant and
Legal Secretary.

In 1975 the Judicial Council will combine the Bulletin which contains the
court statistics with the Court Days Bulletin and make only one publication,
unless a Special Bulletin is required for another reason.

The Judicial Council Ad Hoc Advisory Committee will continue to be
available to the Council throughout the year 1975. The members of the
committee advise the Council on ways and means to take advantage of funds
provided under the provisions of the Omnibus Crime Control and Safe Streets
Act of 1968, which are administered through the Governor’s Committee on
Criminal Administration. The members of the committee are: James R.
James, Chairman, Topeka; Herbert A. Marshall, Topeka; Elwaine F. Pomeroy,
Topeka; Warren B. Shaw, Topeka; James P. Buchele, Topeka.

The Administrative Procedure Advisory Committee, appointed to draft a
Code of Administrative Procedures for Kansas, has submitted its work to the
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legislative leadership. It is anticipated that the proposed code will be intro-
duced in the 1975 Legislative Session. The members of the committee are:
Hon. Doyle E. White, Chairman and member of the Judicial Council, Arkan-
sas City; Richard C. Byrd, Ottawa; Lewis C. Carter, Topeka; Rex L. Culley,
Russell; Arden K. Ensley, Topeka; Byron M. Gray, Green Valley, Arizona;
John E. Jandera, Topeka; David L. Ryan, Topeka; John S. Seeber, Wichita.

The Bench-Bar Advisory Committee, previously sponsored by the Supreme
Court, has become an Advisory Committee of the Council. The present task
of the Bench-Bar Committeee is the drafting of Uniform Rules for the District
Courts. The members of the committee are: Hon. Frederick Woleslagel,
Chairman, Lyons; Gerald L. Michaud, Vice-Chairman, Wichita; Marvin E.
Thompson, Administrative Chairman and member of the Judicial Council,
Russell; James R. James, Secretary, Topeka; Robert H. Bingham, Kansas City;
Hon. Charles A. Elliott, Olathe; Hon. Albert B. Fletcher, Jr., member of the
Judicial Council, Junction City; Hon. John F. Fontron, Topeka; Hon. Frank
R. Gray, Lawrence; Charles E. Henshall, Chanute; Harold S. Herd, Coldwater;
Philip H. Lewis, Topeka; Hon. Charles H. Stewart, Kingman; Jerry M. Ward,
Great Bend; and ex officio members Hon. William J. Laughlin, President of the
Special Judges Association, Great Bend; Hon. William P. Meek, President of
the District Judges Association, Baxter Springs; Leonard O. Thomas, President
of the Kansas Bar Association, Kansas City.

The Bench Book Advisory Committee is working to prepare a Bench Book
to aid the bench and bar with problems involved in the trial of cases. The
members of the committee are: Hon. James J. Noone, Chairman, Wichita;
Jack E. Dalton, Administrative Chairman and member of the Judicial Council,
Dodge City; Hon. John W. Brookens, Westmoreland; Charles S. Fisher, Jr.,
Topeka; Hon. Harold R. Riggs, Olathe; Gene H. Sharp, Liberal; Hon. Robert
F. Stadler, Iola.

The Judicial Council also has standing Advisory Committees designed to
keep the Code of Civil Procedure current with amendments to the Federal
Code of Civil Procedure and with current needs and to keep the new Criminal
Code and Code of Criminal Procedure up to date.

Membership—Civil Code Advisory Committee: Hon. Albert B. Fletcher,
Jr., Chairman and member of the Judicial Council, Junction City; Hon. Michael
A. Barbara, Topeka; Emmet A. Blaes, Wichita; Hon. John F. Fontron, ex
officio, Topeka; Morris D. Hildreth, Coffeyville; Leonard O. Thomas, Kansas
City; Marvin E. Thompson, member of the Judicial Council, Russell.

Membership—Criminal Code Advisory Committee: Hon. Doyle E. White,
Chairman and member of the Judicial Council, Arkansas City; Hon. Albert B.
Fletcher, Jr., member of the Judicial Council, Junction City; Hon. John F.
Fontron, Topeka; Hon. J. Richard Foth, Topeka; Lee Hornbaker, Junction
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City; Gene M. Olander, Topeka; George T. Van Bebber, Troy; Paul E. Wil-
son, Lawrence.

The Advisory Committee on Standards for Criminal Justice prepared a
complete comparative analysis of the American Bar Association’s Standards
for Criminal Justice with Kansas Law, Rules and Legal Practice. It has com-
pleted and published its work. The committee is presently working on a sup-
plement and index to the book. The supplement will be distributed and
additional copies of the book will be printed in 1975. The members of the
committee are: Hon. Albert B. Fletcher, Jr., Chairman, Junction City; Edward
Johnson, Topeka; John C. Tillotson, Leavenworth; Prof. Paul Wilson, Law-
rence; Lee Hornbaker, Junction City.

The Governmental Immunity Advisory Committee presented a report and
recommendations for the 1973 session of the legislature. The recommenda-
tions were considered by the 1974 session of the legislature. The proposed
bill was not enacted. The members of this committee were: Marvin E.
Thompson, Chairman, Russell; Wright Crummett, Overland Park; John Dekker,
Wichita; Patrick F. Kelly, Wichita; David H. Heilman, Council Grove; Donald
C. Smith, Dodge City; Donald Hickman, Arkansas City.

The Judicial Study Advisory Committee has completed its survey and
study.

It will continue to function during the year 1975 if a determination by the
Supreme Court and the Kansas Judicial Council deems it necessary. The
members of this committee are: Edward F. Arn, Chairman, Wichita; Whitley
Austin, Salina; John W. Carlin, Smolan; Carol B. Chalmers, Manhattan; Ray
F. Crofoot, Cedar Point; James P. Davis, Kansas City; Albert B. Fletcher, Jr.,
Junction City; Kenneth Ingham, Wichita; Patricia L. Jones, Lakin; Tyler C.
Lockett, Wichita; Jack A. McGlothlin, Pittsburg; Don Matlack, Wichita;
Ernest A. Mosher, Topeka; John C. Peterson, Topeka; John F. Steineger, Jr.,
Kansas City; A. L. Swart, Oakley; J. C. Tillotson, a member of the Judicial
Council, Norton; Robert Wells, Garden City; Ray E. Dillon, Jr., Hutchinson.

The Municipal Court Manual Advisory Committee has drafted a manual
for use by judges, attorneys and law enforcement officers in the municipal
courts. Distribution of the manual was begun in May of 1974. The members
of this committee were: James D. Waugh, Chairman, and member of the
Judicial Council, Topeka; John Gernon, Hiawatha; Floyd Hannon, Jr., Wichita;
Edward Larson, Hays; Basil Marhofer, Ness City; Charles Mengnini, Pittsburg;
Leonard Munker, Wichita; Charles Orcutt, Hutchinson; Charles Wetzler,
Prairie Village.

The Pattern Insructions Advisory Committee has recenly completed a sup-
plement to PIK-Civil. The supplement included instructions relating to com-
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parative negligence. The committee is presently working on a supplement to
PIK-Criminal. The members of the committees are: Hon. Albert B. Fletcher,
Jr., Chairman of PIK-Criminal Committee, Junction City; Hon. Don H. Musser,
Chairman of PIK-Civil Committee, Pittsburg; Hon. Michael A. Barbara, To-
peka; Hon. B. Mack Bryant, Wichita; Hon. David Prager, Topeka; Prof. Earl
B. Shurtz, Lawrence; Hon. Herbert W. Walton, Olathe; Hon. Frederick Woles-
lagel, Lyons. '

The Probate Forms Advisory Committee has completed the tasks that were
assigned to it. The forms were published in a Special Bulletin in June of
1974. The members of the committee were: Robert H. Cobean, Chairman
and member of the Judicial Council, Wellington; Jon C. Christlieb, Kansas
City; Malcolm G. Copeland, Topeka; Clifford Holland, Jr., Russell; Roy Kirby,
Coffeyville; Walter G. Stumbo, Topeka.

The Probate Law Study Advisory Committee was created by resolution of
the Council adopted in October of 1972. The committee is considering various
aspects of probate reform including the Uniform Probate Code, and will pre-
sent their report and recommendations to the 1975 Session of the Legislature.
An article relating to this study, and a copy of the proposed act are contained
in this Bulletin. The members of this committee are: Robert H. Cobean,
Chairman and member of the Judicial Council, Wellington; Jack E. Dalton,
Co-Chairman and member of the Judicial Council, Dodge City; Steadman
Ball, Atchison; Oscar F. Belin, Wichita; Georgia N. Gray, Topeka; Camilla K.
Haviland, Dodge City; John L. Logan, Holliday; Emerson Lynn, Jr., Iola;
Richard L. D. Morse, Manhattan; Wayne Rogler, Matfield Green; Larry Winn,
II1, Prairie Village.

The Title Standards Advisory Committee remains available to consider
problems in that area. The members of this committee are: Jack E. Dalton,
Chairman, Dodge City; Morris Moon, Augusta; Wilbur H. Jones, Wichita;
Hylton Harman, Kansas City; Robert F. Lytle, Prairie Village.

Alfred G. Schroeder, Chairman
The Judicial Council of the State of Kansas.




PROBATE LAW—
A STUDY AND PROPOSALS

by Randy M. Hearrell

I. Introduction
1I. Background
III. The Study
IV. Changes Proposed in the Kansas Probate Code
V. The Kansas Simplified Estates Act
VI. Attorneys’ Fees in Probate Matters
VII. Index to Proposed Act
VIII. Proposed Act

1. Introduction

This article is being prepared to inform the members of the bar
of Kansas and other recipients of the Kansas Judicial Council Bul-
letin of the study undertaken and the proposed act, relating to
probate, which was drafted by the Kansas Judicial Council Probate
Law Study Advisory Committee and which will be introduced in
the 1975 Session of the Legislature. It is published and distributed
to the members of the bar to allow them an opportunity to become
acquainted with the proposed act prior to its consideration by the
legislature.

Part VIII of this article is entitled “Proposed Act,” and contains
the recommendations of the Judicial Council Probate Law Study
Advisory Committee as they will be introduced to the 1975 legisla-
ture. Comments follow each section.

Publication of an important proposed act in the Kansas Judicial
Council Bulletin is not without precedent. The proposed Kansas
Criminal Code was published in April, 1968; the proposed Kansas
Code of Criminal Procedure was published in October, 1969 and
the proposed Governmental Immunity Statute was published in
December, 1972.

This article contains the following sections: The introduction; the
background of the undertaking of the Probate Law Study project
by the Judicial Council; an account of the matters considered in
the study; a brief discussion of the changes proposed by the amend-
ments to the Kansas Probate Code and the new sections drafted;
an explanation of the proposed Kansas Simplified Estates Act; an
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RANDY M. HEARRELL was admittd to the Bar in
1970. He is a graduate of Washburn University and
Washburn University School of Law. He is a past Ford
Foundation Legislative Intern and presently serves as
research assistant to the Kansas Judicial Council and as
reporter for the twelve advisory committees of the Kansas
Judicial Council that are active.

explanation of the committee’s position on attorneys’ fees; and the
proposed act.

The philosophy of the committee with respect to changes in the
probate code was developed over a long period of time at a number
of committee meetings. It is appropriate that the committee phi-
losophy be stated at this place in the article so the reader can view
the recommendations in light of that philosophy. The committee
worked to simplify probate procedure. The committee felt that the
Uniform Probate Code and other probate laws should be considered
thoroughly and adoption of Uniform Probate Code concepts, or
other laws, should be recommended when they simplified the Kansas
Probate Code, if simplification could be achieved within the frame-
work of constitutional due process.

The committee appointed was unusual because for the first time
non-lawyers were invited to serve on an Advisory Committee of the
Judicial Council. The reason for appointment of non-lawyers to
this committee was to give representation to consumer groups.

Those appointed to the committee are as follows: Robert H. Co-
bean, chairman, attorney, longtime member of the Judicial Council
and past chairman of the drafting committees for guardian and
conservatorship forms and probate forms, Wellington; Jack E. Dal-
ton, co-chairman, attorney, member of the Judicial Council and
chairman of the Judicial Council Title Standards Advisory Com-
mittee, Dodge City; Steadman Ball, attorney, former state senator,
Atchison; Oscar F. Belin, attorney, C. P. A. and partner in the law
firm of Bever, Mustard, Dye and Belin, Wichita; Georgia Neese
Gray, president of Capital City State Bank, Topeka; Hon. Camilla
Klein Haviland, attorney and Ford County Probate Judge, Dodge
City; John L. Logan, retired labor lobbyist, Shawnee Mission; Emer-
son Lynn, Jr., publisher of The Iola Register, Iola; Richard L. D.
Morse, head of Family Economics Department at Kansas State Uni-
versity, Manhattan; Wayne Rogler, farmer and stockman, Matfield
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Green; Larry Winn, III, attorney and partner in the law firm of
Bennett, Lytle, Wetzler, Winn and Martin, Prairie Village.

The undertaking of the study by the Judicial Council was timely
because shortly after its initiation the Uniform Probate Code was
introduced in both the Kansas House of Representatives (1973 HB
1087) and the Kansas Senate (1973 SB 77).

II. BACKGROUND

During 1972 the Judicial Council received an unusually large
volume of correspondence with regard to probate matters. The
July 30, 1972 issue of Parade magazine contained an article entitled
“At Last: A Way to Settle Estates Quickly.” A reprint of the article
appeared in Reader’s Digest in September 1972. Shortly thereafter
several letters were directed to the Judicial Council with respect to
the Uniform Probate Code.

At the regular meeting of the Judicial Council held September
99, 1972 the minutes reflect considerable discussion with regard to
a study of the probate laws of Kansas. There was no formal action
taken at the meeting, but the concensus was that such a study
should be undertaken. At the regular meeting of the Judicial
Council held October 10, 1972 a lengthy resolution was passed
which directed “. . . That the Kansas Judicial Council should
forthwith undertake and conduct a study and analysis of the pro-
bate laws of Kansas.” At the regular meeting of the Judicial Council
held November 17, 1972 the resolution passed on October 10, 1972
was amended by increasing the size of the Advisory Committee
authorized in the previous resolution from nine to eleven members.
The resolution, as amended, was published in the December, 1972
Kansas Judicial Council Bulletin. At the November meeting the
Judicial Council appointed eleven persons to serve on the Judicial
Council Probate Law Study Advisory Committee.

III. THE STUDY

Before there could be a comparison of the Kansas Probate Code
with the Uniform Probate Code and other matters directed to the
Judicial Council Probate Law Study Advisory Committee could be
considered it was necessary for the committee to provide to the
non-lawyer members basic information about probate law and the
Probate Courts. This information was presented simply and thor-
oughly by the lawyer members of the committee. After the non-
lawyer members of the committee had an understanding of how
the probate process operated, the committee bezan its comparison
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of the Kansas Probate Code to the Uniform Probate Code and other
probate laws.

It was decided that a section by section comparison of the Kansas
Probate Code with the Uniform Probate Code would be the best
approach to the study. The lawyer members were assigned specific
articles and parts of the Uniform Probate Code. They summarized
the Uniform Probate Code and the corresponding or related sections
of the Kansas Probate Code. It was this preparation, presentation
and discussion that allowed the members of the committee to de-
velop their thoughts relating to changes in the probate code. As
the committee proceeded through the comparison of the codes,
opinions were formed by the members of the committee as to which
parts of the Kansas Probate Code needed amendment and which
parts of the Uniform Probate Code should be adopted by Kansas.

The committee was served by the research and clerical staff of the
Judicial Council. They were provided with a bibliography of law
review articles and articles published in lay publications that re-
lated to the Uniform Probate Code. The Judicial Council sub-
scribed to and received the “U. P. C. Notes” a newsletter published
by the Joint Editorial Board for the Uniform Probate Code. The
newsletter reported on the adoption of the Uniform Probate Code
by various states, the changes made by these states and articles
written about the various aspects of the Uniform Probate Code.

The committee followed the progress of bills introduced in the
Kansas Legislature on probate matters; representatives of the com-
mittee attended both of the National Conferences on the Uniform
Probate Code that were held while the committee was active; the
Chairman and other committee members corresponded with Mr.
Wellman (reporter for the drafting committee of the Uniform Pro-
bate Code); the committee met with the sponsors of the Uniform
Probate Code Bills in Kansas (1973) Senate Bill No. 77 and 1973
House Bill No. 1087) and discussed probate problems with those
sponsors; the committee maintained liaison with the Kansas Bar
Association group charged with a similar study. Members of the
committee spoke to seminars on the progress of the committee; and,
the reporter gathered research information and reports from other
states that had completed a comparative analysis of their laws
with the Uniform Probate Code.

Examples of items considered by the committee are the following:
Changing the requirements and procedure for appraisement of
estates, the effect of adoption of the Uniform Probate Code on the
Kansas Corporate Code; a Small Estates Act; amendment of the
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refusal to grant letters of administration statute; the effect of In Re
the Estate of Willis B. Barnes, Deceased, 212 Kan. 502, 512 P 2d 387
(1973); the effect of unification of the judicial system on the probate
code; changing the number of publications of notice; the case of
Goldfarb v. Virginia State Bar, 497 F. 2d 1 (4th Cir.), petition for
cert. granted (Oct. 29, 1974); and, several tax related problems
including considering the effect of the “Widow’s Allowance” con-
templated by the Uniform Probate Code on the marital deduction
and consideration of a statute authorizing a surviving joint tenant
to disclaim joint tenancy property.

The committee conducted several studies to discover the present
Kansas situation with respect to the methods of passage of prop-
erty, amount of fees and time involved in the probate of estates.

The first study involved categorizing the methods of passing prop-
erty and determining the percentage of use of each method.

The Kansas Department of Revenue, Inheritance Tax Division,
allowed the reporter of the committee to analyze the 15,412 inheri-
tance tax orders issued for the 12 month period from July 1, 1972
to June 30, 1973. This study revealed the relative use of adminis-
tration and other procedures under existing Kansas law for per-
fecting title to property. They are as follows:

Method Percent

Direct application to the Department of Revenue, Inheritance Tax Divi-
sion, without intervention of the Probate Court (Form IH-22). (Pro-
cedure primarily for property held in joint tenancy.) ................ 36.6

Full administration of estate, in which executor or administrator ap-
pointed. (Approximately % testate and % intestate.) ................ 35.8

Determination of Descent Proceedings. (Proceeding without appoint-
ment of administrator, takes approximately one month to complete.) .. 17.8

Foreign will proceedings ............ .. ... ... ... .. 7.8
Other proceedings (including termination of life estates and refusal to :
grant letters of administration). ........... ... ... ... 2.0

The committee also conducted a study concerning fees charged in
probate of estates. The committee gathered information with re-
spect to the size of estates, the complexity, the amount of attorneys’
fees, and the amount of the administrators’ or executors’ fees. This
material was gathered from the last ten estates closed in each county.
The suggested fee schedules of each county were gathered. Pro-
fessor Richard L. D. Morse, of the committee, coded the material
into form for computer analysis. Such analysis was completed and
Dr. Morse prepared a thorough report on probate fees in Kansas
for use by the committee.

The committee found need for information relating to the time
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lapsed between opening and closing of estates. The probate courts
that responded provided information as to (1) date of death; (2)
date of petition for admission of will or appointment of adminis-
trator; (3) date of journal entry of final settlement; (4) date of
federal estate closing letter, if any, and (5) date of journal entry of
final discharge for the same estates they had previously provided
information concerning fees. The above items were coded for com-
puter analysis. Such analysis was completed and Dr. Morse pro-
vided the committee with meaningful data with respect to the time
lapsed during probate.

The studies of cost and time and the section by section compari-
son of the Kansas Code with the Uniform Probate Code gave to the
committee members sufficient background to begin giving consid-
eration to the drafting of the proposed amendments to the Kansas
Probate Code.

If a proper forum is available and there is sufficient interest the
previously mentioned studies may be published in the future.

Iv.. CHANGES PROPOSED IN THE KANSAS
PROBATE CODE

The committee has recommended several changes to the Kansas
Probate Code. The most significant change is the proposal of the
“Kansas Simplified Estates Act” which is anticipated to be a more
direct and less costly method of handling specified types of estates.
The Kansas Simplified Estates Act is discussed in Part V of this
article. The proposed Kansas Simplified Estates Act is found in
Section 33 to 38 of the act amending and supplementing the Kansas
Probate Code, which is included as Part VIII of this article.

Changes in the procedure relating to the appraisement of estates
have been proposed by the committee. The proposed changes con-
template: That the personal representative will inventory the estate,
as present law requires, and place the value of the items on the
inventory (Sec. 10); that the representative can hire an advisor to
assist him if necessary (Sec. 13). If a party having an interest in
the estate requests an independent appraisement, one or more, not
to exceed three, appraisers shall be appointed by the court (Sec.
11); that appraisement of real estate prior to sale is required,
although the procedure is slightly changed (Sec. 29). Other sec-
tions of the proposed act dealing with appraisement are sections
12, 21 and 22.

The proposed act changes the present real estate sale proceedings
by allowing sale, lease or mortagage to a personal representative,
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his spouse, child, or grandchild, agent or attorney, or to a corpora-
tion in which he has a substantial beneficial interest if the will or a
contract entered into by the decedent expressly authorizes such
transaction or if the court approves the transaction after hearing,
upon notice to interested persons.

The proposed act would also change real estate sale proceedings
in the situation where the terms of a prospective transaction are a
matter of agreement between the parties. The sections of the pro-
posed act relating to real estate sales are 15, 26, 27, 28 and 30.

The proposed act makes several changes relating to notice. The
persons who may waive notice of probate proceedings are expanded
(Sec. 16). More parties are allowed to waive notice of hearings on
petitions for probate of a will or for administration (Sec. 19). The
publication notice to creditors may be combined, where appro-
priate, with notice of a hearing on petitions for probate of a will or
for administration (Sec. 8 and Sec. 23). A change in the notice,
when letters are sought under the Kansas Simplified Estates Act,
is included (Sec. 18).

The proposed act amends the present statute relating to refusal
to grant letters of administration by removing real property from
the act, removing the creditors from the act, raising the amount that
can be transferred under the act and by making several other minor
changes (Secs. 24 and 25).

Proposed changes to other sections of the statute are as follows:
K.S. A. 59-1504 relating to entitlement to fees by persons success-
fully defending or prosecuting an action on behalf of the ultimate
recipients of an estate would be broadened (Sec. 14); the amount,
as set by K. S. A. 1973 Supp. 59-3003, a natural guardian can manage
for a minor without appointment of a conservator would be raised
(Sec. 31); K. S.A. 1973 Supp. 59-1104 would be amended to in-
crease the number of situations in which bond may be excused
(Sec. 9); the descent and distribution statutes, K. S. A, 59-506, 59-
508 and 59-514 would be changed to require per capita distribution
in situations where all heirs are of the same degree of relationship
to the decedent; the length of time a widow is allowed to elect not
to take by terms of the will would be increased to six months by
amendment to K. S. A. 1973 Supp. 59-2233 (Sec. 21); a new section
would allow a document separate from the will to dispose of cer-
tain personal property (Sec. 32); by amendment to K.S.A. 1973
Supp. 59-706, a non-resident person would be allowed to serve as

executor of a resident’s estate in certain circumstances (Sec. 7);
K.S. A. 59-606 and K.S. A. 59-2224 would be amended to allow a
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self-proved will (Secs. 6 and 20); the maximum allowance to the
surviving spouse would be increased to $7,500 by amendment to
K.S. A. 1973 Supp. 59-403 (Sec. 2); and K. S. A. 1973 Supp. 59-102,
the definitions section of the Kansas Probate Code would be
amended (Sec. 1).

V. THE KANSAS SIMPLIFIED ESTATES ACT

Several approaches were considered in an attempt to draft a Small
Estates Act. The Small Estates Acts of various states were con-
sidered as was the Uniform Probate Code approach to the problem.
The committee agreed that the approach taken by California As-
sembly Bill No. 1481 was preferable. Mr. Larry Winn, III, initially
prepared the California bill in a form the committee could consider.
Many amendments and changes have since been made and the com-
mittee decided that the Kansas Simplified Estates Act would be a _
suitable title for this proposed legislation, which appears as sections
33 to 38 of Part VIII of the article.

Although a thorough reading of the proposed Kansas Simplified
Estates Act is suggested, it can be said that if letters are obtained
under the act the executor or administrator can sell personal prop-
erty and pay claims without prior court approval. All actions would
have to be approved on final settlement.

Although the proposed Kansas Simplified Estates Act is similar in
some ways to the Uniform Probate Code proposals, the Uniform
Probate Code does not require notice to open or close an estate.
The committee could not agree with this concept. Notice on open-
ing, closing and sale of real property is required under the Kansas
Simplified Estates Act. This is consistent with the practice of many
attorneys under the Uniform Probate Code.

The reader of this article should be made aware of a topic long
argued in the committee: Whether or not a dollar limitation should
be placed on estates to be probated under the Kansas Simplified
Estates Act. The concept adopted by the committee was that of no
dollar limitation.

VI. ATTORNEYS FEES IN PROBATE MATTERS

A single item that received much consideration by the committee
was the area of attorneys fees in probate. The committee dis-
covered early in its consideration of the Uniform Probate Code that
U.P.C. 3-715 (21), 3-720 and 3-721, relating to attorney’s fees,
differs little in concept from K. S. A. 59-1717. Both the U.P.C. and
The Kansas Probate Code contemplate a reasonable fee.
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The bill proposed by the committee does not contain a section
relating to attorney’s fees. The lack of a recommendation does not
mean that the area was not considered by the committee, but rather
that at this time the committee was not ready to make any proposal
with respect to fees.

The committee heard many proposals in the area of attorneys’
fees. These proposals included maintaining the status quo, a per-
centage ceiling, a statutory percentage table, mandatory hourly
charges and the gathering of a data base for the probate judges to
better determine the reasonableness of a given fee. The proposals
were all discussed extensively and given much consideration.

This area of discussion is not new. The pros and cons are not
unique. For example, objection was raised to percentage fees,
whether they be suggested fee schedules or set by statute. The
objections are that the percentage fee fails to reflect the actual
amount of professional services performed, the percentage fee does
not reward those who have taken measures to reduce the amount
of professional services required to settle their estate and percentage
ceilings may become the norm. Payment of probate fees based on
an hourly charge raised objections. Among the objections was the
undue rewarding of a dilatory performance.

The committee concluded that, if a problem exists with regard to
probate fees, it is a problem that the bar of Kansas should have first
opportunity to study and to report their findings. For that reason,
and because the committee is aware of the recent resolution of the
Executive Council of the Kansas Bar Association directing the Pro-
bate, Real Estate and Trust Law Section to make an in depth study
of attorneys” fees and other costs in probate, including a justifica-
tion or lack thereof of percentage fees, the committee will take no
action with respect to attorneys’ fees in probate matters until the
report of the Bar Association is available to the committee.

Although the committee has not made recommendations in the
area of attorneys’ fees, and the committee does believe that some
of the dissatisfaction with attorneys in regard to their fees could be
eleminated if fees were discussed and an understanding or a con-
tract agreed upon at the beginning of the attorney-client relation-
ship. This recommendation by the committee should not be inter-
preted as a committee position that the area of attorneys’ fees in
probate matters cannot be improved. Such is not the case.

The Judicial Council Probate Law Study Advisory Committee
will meet to consider the report that the Kansas Bar Association has
directed in the area of fees and other costs in probate matters and
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will review the report in depth and not hesitate to make frank
recommendations on the subject.

VII. INDEX TO PROPOSED ACT

The following is a brief index to the act the Probate Law Study
Committee has proposed. The brief index is provided to aid the
readers in consideration of the proposed act.

ADMINISTRATION,
Contents of Petition, Sec. 17
Notice, Sec. 18
Petition, Sec. 18
Refusal to Grant Letters of, Secs. 24, 25

ALLOWANCE TO SPOUSE AND MINOR CHILDREN, Sec. 2

APPRAISEMENT, Secs. 10, 11, 21, 22, 29
Advisors, Sec. 13

Supplementary, Sec. 12
Real Estate, Sec. 29

BONDS, Sec. 9
CHILDREN, SURVIVING, Sec. 3

COMPENSATION,
Actions to Benefit Estate, Sec. 14

CREDITORS,
Notice, Sec 8, Sec. 21

DEFINITIONS, Sec. 1

DESCENT OF PROPERTY, Secs. 3, 4, 5
Limitation, Sec. 5

ELECTION, Sec. 21

ESTATES ACT,
Simplified, Secs. 17, 18, 33-38

ESTATE, ACTIONS TO BENEFIT,
Compensation, Sec. 14

EXECUTOR,
Residence, Sec. 7

FIDUCIARY,
Bonds, Sec. 9

GUARDIANS, NATURAL,
Powers and Duties, Sec. 31

INTESTATE SUCCESSION, Secs. 3, 4, 5

INVENTORY, Secs. 10, 21, 22

ISSUE, SURVIVING, Sec. 3

KANSAS SIMPLIFIED ESTATES ACT, Secs. 17, 18, 33-38

LETTERS OF ADMINISTRATION,
Refusal to Grant, Secs. 24, 25
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LIMITATION ON DESCENT, Sec. 5

MINOR CHILDREN,
Allowance, Sec. 2

NATURAL GUARDIAN,
Powers and Duties, Sec. 31

NOTICE,
Administration, Sec. 18
Creditors, Sec. 8
Hearing on Sale of Real Estate, Sec. 27
Probate of Will, Sec. 18
Publication by Petitioner, Sec. 8
Refusal to Grant Letters, Sec. 18
Waiver, Secs. 16, 19

NOTICE TO CREDITORS, Sec. 21

PERSONAL PROPERTY,
Disposal Outside of Will, Sec. 32

PETITION,
Administration, Sec. 18
Probate of Will, Sec. 18
Refusal to Grant Letters, Sec. 18

PETITION FOR ADMINISTRATION,
Contents, Sec. 17

PETITION FOR ADMISSION OF WILL,
Contents, Sec. 17 (Comment)

PETITION TO SELL REAL ESTATE,
Contents, Sec. 26

REAL ESTATE,
Lease,
Fiduciary’s Authority, Sec. 15
Mortgage,
Fiduciary’s Authority, Sec. 15
Sale,
Appraisal, Sec. 29
Confirmation, Secs. 27, 28
Fiduciary’s Authority, Sec. 15
Petition, Sec. 26
Report, Secs. 28, 30
REFUSAL TO GRANT LETTERS, Secs. 24, 25

Notice, Sec. 18 -
Petition, Sec. 18

RESIDENCE OF EXECUTOR, Sec. 7

SALE OF REAL ESTATE,
Confirmation, Secs. 27, 28
Contents of Petition, Sec. 26
Contents of Report, Sec. 30
Fiduciary’s Authority, Sec. 15
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Notice of Hearing, Sec. 27
Report, Sec. 28
Contents, Sec. 30

SELF-PROVING WILL, Secs. 6, 20
Attestation, Sec. 6
Execution, Sec. 6

SIMPLIFIED ADMINISTRATION,
Defined, Sec. 1

SIMPLIFIED ESTATES ACT, Secs. 17, 18, 33-38
SPOUSE,

Allowance, Sec. 2
Election, Sec. 21

SUPERVISED ADMINISTRATION,
Defined, Sec. 1

SURVIVING CHILDREN, Sec. 3

VALUATION, Secs. 10, 11, 21, 22
Advisors, Sec. 13
Supplementary, Sec. 12

WAIVER OF NOTICE, Secs. 16, 19

WILLS,
Disposal of Property Outside, Sec. 32
Notice, Sec. 18
Petition for Probate, Sec. 17 (Comment)
Self-Proving, Secs. 6, 20

VIII. PROPOSED ACT

The following is the act proposed by the Probate Law Study
Advisory Committee in substantially the form in which it will be
introduced to the legislature.

Bill No.

An Act amending and supplementing the Kansas Probate Code;
amending K. S. A. 59-506, 59-508, 59-514, 59-606, 59-1203, 59-1207,
59-1504, 59-2208, 59-2219, 59-2222, 59-2223, 59-2224, 59-2307 and
59-2309, and K.S.A. 1973 Supp. 59-102, 59-403, 59-706, 59-709,
59-1104, 59-1201, 59-1202, 59-1703, 59-2233, 59-2235, 59-2236, 59-
2287, 59-2288, 59-2303, 59-2304, 59-2305 and 59-3003, and repealing
the existing sections.

Be it enacted by the Legislature of the State of Kansas:
Section 1. K.S.A. 1973 Supp. 59-102 is hereby amended to read
as follows: 59-102. As used in this act the term “probate court”
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means judge of the probate court when that meaning is necessary
to effectuate the general purpose of the provisions of this act. As
used in this act, unless the context otherwise indicates:

(1) The word “representative” includes executors, administrators,
administrators with the will annexed, administrators, de bonis non,
conservators, and guardians;

(2) the word “fiduciary” includes representatives, trustees, and
surviving partners administering their trusts;

(3) the word “person,” as applied to fiduciaries, includes banks
and other corporations authorized by law to act in a fiduciary ca-
pacity in this state;

(4) the term “simplified administration” means administration
under the Kansas Simplified Estates Act;

(5) the term “supervised administration” means administration
under the Kansas Probate Code, exclusive of Kansas Simplified
Estates Act;

{4} (6) the masculine gender includes the feminine; and

£5) (7) the singular number includes the plural.

COMMENT

The proposed change inserts two new terms into the definition
section of the Kansas Probate Code. There are no substantive
changes in this section. The term “Supervised Administration” will
be used to refer to administration under the Kansas Probate Code,
exclusive of the Kansas Simplified Estates Act. The term is neces-
sary to differenitate from “Simplified Administration” which is used
to describe a shortened form of probate created by sections 33 to 38
of this act.

The reason for the definitions is to facilitate identification of the
type of administration that is referred to in the proposed act.

Sec. 2. K.S.A. 1973 Supp. 59-403 is hereby amended to read as
follows: 59-403. When a resident of the state dies, testate or inte-
state, the surviving spouse shall be allowed, for the benefit of such

spouse and the decedent’s minor children during the period of their
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minority, from the personal property of which the decedent was
possessed or to which he was entitled at the time of death, the
following:

(1) The wearing apparel, family library, pictures, musical instru-
ments, furniture and household goods, utensils and implements used
in the home, one automobile, and provisions and fuel on hand
necessary for the support of the spouse and minor children for one
year.

(2) A reasonable allowance of not less than seven hundred fifty
dollars ($750) nor more than three thouwsand five hundred dol-
lars {$3;500) seven thousand five hundred dollars ($7,500) in money
or other personal property at its appraised value in full or part pay-
ment thereof, with the exact amount of such allowance to be deter-
mined and ordered by the court, after taking into account the
condition of the estate of the decedent.

The property shall not be liable for the payment of any of de-
cedent’s debts or other demands against his estate, except liens
thereon existing at the time of his death. If there are no minor
children, the property shall belong to the spouse; if there are minor
children and no spouse, it shall belong to the minor children. The
selection shall be made by the spouse, if living, otherwise by the
guardian of the minor children. In case any of the decedent’s minor
children are not living with the surviving spouse, the court may

make such division as it deems equitable.

COMMENT

This section proposes to increase the “widow’s allowance” from
$3,500 to $7,500.

There are several reasons for the proposed change. It was the
feeling of the committee that the change to $7,500 was a reasonable
one in light of inflation. This figure may have to be reviewed
periodically.

This change is necessary to facilitate the proposed changes in the
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present Refusal to Grant Leters of Administration Act. (K.S.A.
50-2987 et seq.) (See sections 24 and 25 of this act.)

The Uniform Probate Code deals with this topic in section 2-403
“Family Allowance,” which allows a “reasonable allowance in
money” out of the estate for maintenance of the family during the
period of administration.

The committee considered the U.P.C. view but decided to in-
crease the present amount as an alternative. There were various
reasons for this decision: Among them the fact that the allowance
under the U. P. C. concept does not qualify for the marital deduc-
tion under the Internal Revenue Code, because the interest is
terminable.

The other related sections are sections 18, 23, 24, and 25 dealing
with Refusal to Grant Letters of Adminisration.

Sec. 3. K.S.A. 59-506 is hereby amended to read as follows:
59-506. If the decedent leaves a child, or children, or issue of a
previously deceased child or children, and no spouse, all his prop-
erty shall pass to the surviving child, or in equal shares to the sur-
viving children and the living issue, if any, of a previously deceased
child, but such issue shall collectively take only the share their
parent would have taken had such parent been living. If the de-
cedent leaves no child surviving, and if the issue entitled to take
hereunder are dll of the same degree of relationship to the decedent,
all his property shall pass to his issue in equal shares. If the dece-
dent leaves such child, children, or issue, and a spouse, one-half of
such property shall pass to such child, children, and issue as afore-

said.

The proposed changes in this section and sections 4 and 5 amend
the present law of descent and distribution by providing for a per
capita distribution of the estate in situations where all heirs are of
the same degree of relationship to the decedent.

This change is suggested because of the feeling by the committee
that since the laws of descent and distribuion are “a will made for a
person who fails to do so” that such laws should reflect the wishes
of the public. Several surveys taken by the committee indicated
there was nearly unanimous agreement as to the proposed changes
in this section and sections 4 and 5.
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The Uniform Probate Code deals with this topic at section 2-103
in much the same manner.
Sections 4 and 5 of this act are related to this section.

Sec. 4. K.S.A. 59-508 is hereby amended to read as follows:
59-508. If the decedent leaves no sufviving spouse, child, issue,
or parents, the respective shares of his property which would have
passed to the parents, had both of them been living, shall pass to
the heirs of such parents respectively (excluding their respective
spouses ), the same as it would have passed had such parents owned
it in equal shares and died intestate at the time of his death; but if
either of said parents left no such heirs, then and in that event his
property shall pass to the living heirs of the other parent: Provided,
however, If all heirs entitled to take hereunder are of the same de-
gree of relationship to the decedent they shall be entitled to equal
shares of decedent’s property.

COMMENT

See comment under section 3.

Sec. 5. K.S.A. 59-514 is hereby amended to read as follows:
59-514. If an intestate decedent leaves no person entitled to receive
property of the decedent as said intestate’s heir under the provisions
of seetions K. S.A. 59-503 to 59-513, both sections inclusive, of
the General Statutes of 1949; and acts amendatory thereof or
supplemental thereto, then and in that event said intestate’s prop-
erty shall pass to the living heirs of the intestate’s last spouse
dying prior to the death of the intestate and: Provided, however,
If all the heirs entitled to take hereunder are of the same degree of
relationship to the intestate’s last spouse dying prior to the death of
the intestate, they shall be entitled to equal shares of decedent’s
property. If there be no swek heir or heirs, then his estate shall
escheat to and become the property of the state.
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COMMENT

See comment under section 3.

Sec. 6. K.S.A. 59-606 is hereby amended to read as follows:
59-606. Every will, except an oral will as provided in seetion
41 K. S. A. 59-608, shall be in writing, and signed at the end thereof
by the party making the same, or by some other person in his
presence and by his express direction, and shall be attested and
subscribed in the presence of such party by two or more competent
witnesses, who saw the testator subscribe or heard him acknowledge
the same. Such will may, at the time of its execution or at any
subsequent date during the lifetimes of the testator and the wit-
nesses, be made self-proved, and the testimony of the witnesses in
the probate thereof may be made unnecessary by the acknowl-
edgments thereof and the affidavits of the testator and the attesting
witnesses, each made before an officer authorized to take acknowl-
edgments to deeds of conveyance and to administer oaths under the
laws of this state, such acknowledgments and affidavits being evi-
denced by the certificate, with official seal affixed, of such officer
attached or annexed to such will in form and contents substantially

as follows:

State of Kansas
SS.
County of

Before me, the undersigned authority, on this day personally

appeared and _______, known to me to

be the testator and the witnesses, respectively, whose names are
subscribed to the annexed or foregoing instrument in their respec-
tive capacities, and, all of said persons being by me first duly
sworn, said —____, testator, declared to me and to the said
witnesses in my presence that said instrument is his last will and
testament, and that he had willingly made and executed it as his
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free and voluntary act and deed for the purposes therein expressed;
and the said witnesses, each on his oath stated to me, in the pres-
ence and hearing of the said testator, that the said testator had
declared to them that said instrument is his last will and testament,
and that he executed same as such and wanted each of them to
sign it as a witness; and upon their oaths each witness stated fur-
ther that they did sign the same as witnesses in the presence of each
other and in the presence of the testator and at his request, and
that said testator at that time possessed the rights of majority, was

of sound mind and under no restraint.

Testator
Witness
Witness
Subscribed, acknowledged and sworn to before me by
testator, and and witnesses, this
dayof — A D,
(SEAL) (SIGNED)

(Official capacity of officer)

A self-proved will, unless contested, shall be admitted to probate
without the testimony of any subscribing witness, but otherwise it
shall be treated no differently than a will not self-proved. A self-
proved will may be contested or be revoked, or be amended by a

codicil in the same fashion as a will not self-proved.

COMMENT

This section of the proposed act sets forth the procedure for
making a will self-proved. At the present time in Kansas the law
requires that the witnesses to a will appear in court at the time of
the hearing on the petition to probate the will, provided the wit-
nesses are in the county. Under the self-proved will concept the
witnesses would sign a sworn statement, which would be acknowl-
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edged and which would set forth certain facts about the signing of
the will. After the testator’s death this statement would be offered
for proving the will, in place of the testimony presently required.

The Judicial Council anticipates that the self-proved will concept
would save time and expense in the locating and producing of testi-
mony of the witnesses.

The self-proved will concept was introduced to the legislature in
1971 as Senate Bill 13 and passed the Senate.

The Uniform Probate Code deals with the self-proved will in
much the same manner in section 2-504 of that act.

For a related section see section 20 of this act.

Sec. 7. K.S.A. 1973 Supp. 59-706 is hereby amended to read as
follows: 59-706. In cases of administration of a resident’s estate;:
(a) Letters testamentary or of administration shall in ne ease
not be granted to a nonresident of this state; and when an exeewtor
o administrator of a resident’s estate shall become a nonresident,
the probate court shall revoke his letters. ( b) Letters testamentary
may be granted to a nonresident of this state when the nonresident
has appointed an agent pursuant to K.S.A. 59-1706. When an
executor of a resident’s estate shall become a nonresident, the pro-
bate court shall revoke his letters, until the nonresident has ap-
pointed an agent pursuant to K. S. A. 59-1706.

COMMENT

Section 7 of the proposed act changes the present Kansas law by
allowing a nonresident of this state to serve as executor of a resi-
dent’s estate if the executor appoints an agent for the purpose of
service of process.

It was anticipated by the Judicial Council that in certain instances
a nonresident would be the most logical person to serve as executor.

Several states, including California, allow nonresident executors
to serve.

This amendment does not affect K.S.A. 1973 Supp. 59-1701,
which prohibits nonresident corporate fiduciaries from acting in the

state.
See U. P. C. 3-203 (f).

Sec. 8. K.S.A. 1973 Supp. 59-709 is hereby amended to read as
follows: 59-709. Axn excentor or administrator; exeept & spe-
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ment to be published in some newspaper of the eounty
authorized by law to publish legal netiees; whieh notice
shall be pablished onee a week for three eonseentive weeks:
ment in the same manner only in the event his predeeessor
had siven no notice: I notice of appointment shall not be
oxder such notice to be published; but sueh order shall net
Every petitioner who files a petition for administration, probate of
a will or refusal to grant letters of administration shall, pursuant to
an order of the court, and within ten (10) days after filing, publish
notice to creditors in some newspaper of the county authorized by
law to publish legal notices, which notice shall be published once
a week for three (3) consecutive weeks. A petitioner for the ap-
pointment of a successor administrator or administrator CTA shall
publish notice to creditors only in the event the original petitioner
for administration or for the probate of a will or for refusal to grant

letters of administration had failed to give such notice.

COMMENT

The change proposed by this section removes the requirement in
K. S. A. 1973 Supp. 59-709, that the executor or administrator pub-
lish notice of his appointment and requires instead that the court
order notice to creditors be given at the time a petition is filed.

This section of the proposed act changes present Kansas law by
requiring the court to publish notice that a petition for probate of a
will has been filed, and a notice to creditors within ten days after
such petition has been filed. Presently Kansas law required two
separate publications in the absence of waiver.
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The Judicial Council anticipates that the change will eliminate
one publication and could expedite the administration.

The U. P. C. does not have a section which is similar to this sec-
tion. However, the approach taken by this section is consistent
with the philosophy of the U. P. C.

Section 23 of this act should be considered along with this section.

Sec. 9. K.S.A. 1973 Supp. 59-1104 is hereby amended to read as
follows: 59-1104. When by the terms of any last will; ox
other weitten instrument ercating a irust in faver of per-
sons subjeet to cuardianship or eonservatorships the teste-
tor or settlor shall express & wish that the excentor; eon-
sepvator; or trustee namned therein shall exeente the same;
probate eourt; for suffcient eause; deems i proper to re-
q—u&ert;ba—tt—heee&%ma%a—t&ws&bseq&eﬁpmed;eﬁ
tion; require bond to be given: Bonds otherwise required of
every fiduciary under the provisions of K.S. A. 59-1101 of this act
may be execused:

(1) When the will expressly waives a bond of an executor, con-
servator or trustee; or,

(2) When dll of the known heirs, if no will has been probated,
or all the devisees and legatees under a will which does not waive
a bond, file with the court a written waiver of a bond. A duly
appointed conservator, guardian ad litem or named trustee may
waive on behalf of his conservatee or cestui que trust or ward unless
the conservator or trustee is the fiduciary; or,

(3) When the fiduciary is a bank or trust company organized
and having its principal place of business within the state of Kansas;

but the court may, at that time or any subsequent period, on the
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application of any party interested, or on its own motion, require

bond to be given.

COMMENT

This section of the proposed act increases the number of situa-
tions in which bond may be execused.

Presently, if a will or a trust instrument excuses bond, it may be
excused. The proposed change expands these situations to include
those cases where all heirs, devisees and legatees agree on waiver,
where conservatee, trustee or guardian ad litem waive (with certain
reservations). Both present law and the proposed change allow the
court to require bond.

It is anticipated by the committee that there will be a saving of
the expense of requiring bond in those cases where the beneficiaries
or their representatives do not consider the bond necessary.

The section of the U. P. C. which relates to bonds is 3-603. The
change proposed by the committee is nearly identical to the U. P. C.
as adopted by Arizona.

Sec. 10. K.S. A. 1973 Supp. 59-1201 is hereby amended to read
as follows: 59-1201. Within thirty (30) days from the date of his
letters of appointment, unless a longer time has been granted by
the court, every representative shall make an inventory stating
opposite each item contained in the inventory the full and fair
value as of the date of death of the decedent, verified by his affi-
davit, of all real estate and tangible personal property owned by
the decedent or conservatee and located in the state of Kansas and
of all intangible property owned by the decedent or conservatee
wherever located which shall come to his possession or knowledge.
Such property shall be classified therein as follows:

(1) Real estate, with plat or survey description.

(2) The furniture, household goods, and wearing apparel.

(3) Corporation stocks, described by certificate numbers.

(4) Bonds, mortgages, notes and other written evidence of debt,
described by name of debtor, recording data, and other identi-

fication.
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(5) All other personal property accurately identified. If the
decedent was a member of a partnership, the inventory and valua-
tion shall contain a separate inventory and valuation of the whole
of the partnership estate and of the decedent’s proportional share
therein.

The court may, for good cause shown, require an earlier inventory

and valuation of any estate.

COMMENT

This section requires that in addition to the preparation of an
inventory by every representative that a value be placed on each
item in the inventory by the representative.

Under present law the representative lists the property and it is
appraised by three court appointed appraisers.

The Judicial Council anticipates there would be a saving to the
estate by not employing the three appraisers.

It should be noted that section 11 of this act allows a party hav-
ing an interest in the estate to request, and be granted, an inde-
pendent appraisement and section 13 of this act allows the repre-
sentative to employ advisors to aid in valuing inventoried items.

This section and the related sections of the act are similar to 1974
SB 785. The Uniform Probate Code is identical in concept to the
proposed act. (U.P.C. 3-706.)

Related sections are sections 11, 12, 13, 21, 22 and 29.

Sec. 11. K.S. A. 1973 Supp. 59-1202 is hereby amended to read
as follows: 50-1202. The inventory and the property therein
deseribed shall be exhibited by the representative to the
M%&mw&&&eﬂ%sh&ﬂbe%&e&;eth%
value as of the date of death or date of appeintment of
eensewa%e&by%h%ee%d—isin%&eﬁ%edﬁeﬁeﬁsaﬁﬁeiﬂ%ed
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ecommoreial or other similar publieations of reeognized
anthoritss the eourt may make a finding that the appoint-
suech determination shall not be made swhere the value of the
assets depends upon the condition; grade oF appearanee of
saeh assets; or if any party having an interest in the estote
davs after their appointment; unless longer time has been
each item eontained in the inventory the value thereof; and
eatise showan; require an carlier appraiscment thereol: No
independent appraisement shall be made unless a party having an
interest in the estate requests an independent appraisement, in
which event one or more, but not to exceed three (3), appraisers
shall be appointed by the court. If independent appraisers are
appointed, they shall, within thirty (30) days after their appoint-
ment state opposite each item contained in the inventory the value
thereof, and forthwith deliver such inventory and appraisement,
certified by them under oath, to the representative, who shall file
it with the probate court. If appraisers are appointed, they shall

be paid such compensation as the court shall deem reasonable.
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COMMENT

The proposed change amends present Kansas law by removing
the reference to the procedure for appointing the three appraisers
and specifying their duties and inserting language which does not
contemplate appraisement by a person other than the representative
unless requested by a party having an interest in the estate, or
unless the representative employs an advisor to aid him.

This section should be considered with sections 10, 12 and 13 of
this act.

This section is similar to U. P. C. 3-707.

Related sections are 10, 12, 13, 21, 22 and 29.

Sec. 12. K.S.A. 59-1203 is hereby amended to read as follows:
59-1203. Whenever assets of any kind, not mentioned in the in-
ventory that has been made, come to the knowledge or possession
of a representative, he shall make an inventory thereof and eause
sueh assets o be appraised; stating opposite each item con-
tained in the inventory the value thereof and the inventory and
appraisement to shall be retarned filed with the court within
thirty (30) days after the discovery thereof.

COMMENT

This section is amended to be consistent with sections 10, 11,
and 13 of this act. It provides a procedure for inventory and
valuation of later discovered assets.

This section of the act is amended in a manner similar to the
proposed amendment in 1974 SB 785.

This section is similar to U. P. C. 3-708.

Related sections are 10, 11, 13, 21, 23 and 29.

Sec. 13. K.S.A. 59-1207 is hereby amended to read as follows:
50-1207. Appraisers shall eaeh be allowed for serviees per-
&fmedbyﬂ&e&hs&eheeﬁmeﬂs&ﬁe&&sﬂqeee&ﬁshaﬂéeem
reasonable and their actual neeessary expenses: The ap-
praisers representative may be authorized by the eourt to
employ one or more expert and technieal advisers to aid them
in valuing inventoried items. Such advisors; when so emploved;
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shall be paid saeh reasonable compensation as the eourt shall
deem reasonable.

COMMENT

This section provides for employment and payment of expert
advisors to aid the representative in valuing inventoried items.

The section, as amended, removes reference to appraisers and
their payment. The authority to employ advisors is changed to the
representative and payment authorized.

The comparable section of the U. P. C. is 3-707.

Related sections are 10, 11, 12, 22, 23 and 30.

Sec. 14. K.S. A. 59-1504 is hereby amended to read as follows:
59-1504. Whenever a decedent by will makes a provision for the
compensation of his executor, that shall be taken as his full com-
pensation, unless he files a written instrument, renouncing all claim
to the compensation provided for in the will. Whenever any per-
son named in a will or codicil defends it, or prosecutes any pro-
ceedings in good faith and with just cause, for the purpose of
having it admitted to probate, whether successful or not, or if any
person successfully opposes the probate of any will or codicil, he
shall be allowed out of the estate his necessary expenses and dis-
bursements in such proceedings, together with such compensation
for his services and those of his attorneys as shall be just and
proper.

Any heir at law or beneficiary under a will who, in good faith
and for good cause, successfully prosecutes or defends any other
action for the benefit of the ultimate recipients of the estate may,
at the discretion of the court, be allowed his necessary expenses,

including a reasonable attorney fee.

COMMENT

The Judicial Council concluded that factual circumstances under
which an heir or beneficiary could “successfully prosecute or de-
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fend” actions “for the ultimate recipients of the estate” should be
broadened beyond the present provisions of K. S. A. 59-1504.

Sec. 15. K.S.A. 1973 Supp. 59-1703 is hereby amended to read
as follows: 59-1703. No fiduciary shall make a profit by the in-
crease, nor suffer loss by the decrease or destruction without his
fault, of any part of the estate, and he shall account for the excess
when he sells for more than the appraisement and shall not be
responsible for the loss when he sells for less, if such sale appears
to be beneficial to the estate.

He shall not be responsible for any loss happening by the in-
solvency of any purchaser, or his sureties, for any sale duly made
according to law, if he proceeded with due caution in taking surety,
and has used due diligence to collect thereon.

He shall not be accountable for debts due the decedent or con-
servatee which remain uncollected without fault on his part, but
where he neglects or unreasonably delays to raise money by col-
lecting debts or selling property, or neglects to pay over the money
in his hands and by reason thereof the value of the estate is
lessened, or unnecessary costs, interest, or penalties accrue, or the
persons interested suffer loss, the same shall be deemed waste and
the fiduciary shall be charged in his account with the damages
sustained. He shall not purchase any claim against the estate nor
shall he purchase directly or indirectly or be interested in the
purchase of any property sold by him, except as hereinafter pro-
vided. ‘

Any sale, lease or mortgage to the personal representative, his
spouse, child or grandchild, agent or attorney, or to any corporation
in which he has a substantial beneficial interest, or any transaction
which is affected by a substantial conflict of interest on the part of
the personal representative, is voidable unless: (1) the will or a

contract entered into by the decedent expressly authorized the
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transaction; or (2) the transaction is approved by the court after

hearing upon notice to interested persons.

COMMENT

The Judicial Council recognized the fact that in some, perhaps
frequent sales, leases or mortgages the most advantageous (to the
Estate sale, lease or mortgage may be made to a family member
who may be a personal representative, spouse, child or grandchild,
agent or attorney or a corporation in which any of the above have
a substantial beneficial interest, all of which relationships may
create either an actual or potential conflict of interest, notwith-
standing the fact that such sale, lease or mortgage, may be for the
best interest of the estate.

Such sale, lease or mortgage should be permissable:

(1) If the testator, by Will or contract, has authorized such a
transaction, or

(2) If all of the facts, constituting the relationships and potential
conflicts of interest are fully disclosed to the court in an
appropriate petition; all interested persons are given notice
of the proposed sale, lease or mortgage, and the court should
judicially determine that such sale, lease or mortgage will be
for the best interest of the estate.

Sec. 16. K.S.A. 59-2208 is hereby amended to read as follows:
59-2208. When notice of any probate proceedings is required by
law or deemed necessary by the court and the manner of giving
the same shall not be directed by law, the court shall order notice
to be given to all persons interested, in such manner and for such
length of time as it shall deem reasonable. Any required notice
may be waived in writing by any competent person; by any fidu-
ciary; by a trustee on behalf of the trustee and all beneficiaries of
the trust; by a conservator on behalf of the conservator and all
conservatees; by a guardian on behalf of the guardian and all his
wards; by a guardian ad litem on behalf of the guardian ad litem
and all those whom he represents or by an attorney under the

Soldiers’ and Sailors’ Civil Relief Act on behalf of an attorney ap-
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pointed pursuant to the Soldiers’ and Sailors’ Civil Relief Act and

all those whom he represents.

COMMENT

While Trustees, Conservators, Guardians, Guardian ad litems and
attorneys under the Soldiers” and Sailors’ Civil Relief Act may not
waive any rights for the respective persons whom they represent,
the Judicial Council believes that in the spirit of the U.P. C. they
should be authorized to waive notices, otherwise required, and
thereby save time and expense.

Sec. 17. K.S.A. 59-2219 is hereby amended to read as follows:
59-2219. A petition for administration shall state: (1) The name,
residence, and date and place of death, of the decedent; (2) the
names, ages, residences, and addresses of the heirs of the decedent
so far as known or can with reasonable diligence be ascertained;
(3) the general character and probable value of the real and per-
sonal property; (4) and the name, residence and address of the
person for whom letters are prayed; (5) and whether administration
is sought under the Kansas Simplified Estates Act, and if such
administration is sought, one or more reason or reasons for seeking

administration under the Kansas Simplified Estates Act.

COMMENT

This section is amended to add as a requirement for inclusion in
the petition for administration a statement as to whether or not
administration is sought under the Kansas Simplified Estates Act.
If such administration is sought, the specific reason or reasons
under section 34 of the act must be set forth.

Because K. S. A. 1973 Supp. 59-2220 requires that items set forth
in this statute be included in the petition to probate a will the
above amendment will also relate to the petition for probate of a
will. :

This section is consistent with the philosophy of the U.P.C.

Other sections which relate to the Kansas Simplified Estates Act
are sections 18 and 33 to 38.
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Sec. 18. K.S. A. 59-2222 is hereby amended to read as follows:
59-2222. When a petition is filed for the probate of a will, or for
administration, or for refusal to grant letters of administration, is
filed; the court shall fix the time and place for the hearing thereof,
notice of which shall be given pursuant to seetion 185 {59-2209}
K.S. A. 59-2209, unless the court shall make an order to the con-
trary. If notice is by order of the court not required to be given
pursuant to seetion 185 £59-22093 K. S. A. 59-2209, the court shall
order notice thereof to be given, such notice, unless waived, shall
be given in such manner as the court shall direct. When the peti-
tion seeks administration under the Simplified Estates Act (Sections
33 to 38 of this act), the notice shall gdvise all persons that under
such provision the court need not supervise administration of the
estate, and no notice of any action of the executor or administrator
or other proceedings in the administration will be given, except for
notice of final settlement of decedent’s estate. The notice shall
further advise all persons that if written objections to simplified
administration are filed with the court, the court may order that
supervised administration ensue. When a petition has been filed
for the refusal of letters of administration, pursuant to K. S. A. 59-
2287, the notice given shall advise all persons that at such hearing
exempt property and a reasonable allowance will be set aside to
the surviving spouse and minor children, or both, and that no fur-
ther notice of the proceeding will be given. When the state is a
proper party the notice shall be served upon the attorney general

and the county attorney of the county.

COMMENT

This section is amended to (1) include refusal to grant letters of
administration in the petitions which are required to have notice
given pursuant to K. S. A. 59-2209, unless the court otherwise orders;
(2) provide that when administration under the Simplified Estates
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Act is sought the notice contains a statement that (a) the court may
not supervise administration, (b) no notice of actions of the ad-
ministrator or executor will be given except on final settlement,
(¢) if written objections to simplified administration are filed the
court may order supervised administration; and (3) set forth con-
tents of notice when petition is filed for refusal to grant letters of
administration.

The changes set out by this section are necessary because of a
broad revision of the present refusal to grant letters of administra-
tion statute and to be consistent with the notice requirements of
In Re Estate of Willis B. Barnes, Deceased, 212 Kan. 502, 512 P. 2d

387 (1973).
See Kansas Simplified Estates Act (Sec. 33-38).

Sec. 19. K.S. A. 59-2223 is hereby amended to read as follows:
59-2223. When a petition is filed for the probate of a will or for
administration, if all the parties interested as heirs, devisees, and
legatees enter their appearance in writing, waive the notice other-
wise required, and consent to an immediate hearing, a hearing may
in the discretion of the court be had as if notice had been given.
Such entry of appearance, waiver of notice and consent to an im-
mediate hearing may be given by a trustee on behalf of the trustee
and all beneficiaries of the trust; a conservator on behalf of the
conservator and all conservatees; a guardian on behalf of the guard-
ian and all his wards; a guardian ad litem on behalf of the guardian
ad litem and all of those whom he represents or by an attorney
under the Soldiers and Sailors’ Civil Relief Act on behalf of an
attorney appointed pursuant to the Soldiers’ and Sailors’ Civil Relief
Act and all of those whom he represents.

COMMENT

This section is amended to allow waiver of notice by trustees,
conservators, and guardians.

The Judicial Council has recommended the change because of the
expense and time involved in notice to the parties.

This is consistent with Section 1-402 of the Uniform Probate
Code.
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Sec. 20. K.S.A. 59-2224 is hereby amended to read as follows:
59-2224. On the hearing of a petition for the probate of a will,
unless it is an uncontested self-proved will, at least two (2) of the
subscribing witnesses shall be examined if they are within the
county and competent and able to testify. Otherwise the court
may admit the testimony of other witnesses to prove the capacity
of the testator and the due execution of the will; and as evidence
of such execution may admit proof of the handwriting of the tes-
tator and of the subscribing witnesses. Any heir, devisee, or lega-
tee may prosecute or oppose the probate of any will. If the instru-
ment is not allowed as the last will and if the estate should be
administered, the court shall grant administration to the person or

persons entitled thereto.

COMMENT

This section gives effect to section 6 of this act relating to self-
proved wills. See comment under section 6.

Sec. 21. K.S.A. 1973 Supp. 59-2233 is hereby amended to read
as follows: 59-2233. When a will is admitted to probate the court
shall forthwith transmit to the surviving spouse a certified copy
thereof, together with a copy of K.S.A. 59-603 and this section
and certify to such transmittal. If such spouse has consented to
the will, as provided by law, such consent shall control; otherwise
such spouse shall be deemed to have elected to take under the
testator’s will unless he shall have filed in the probate court, within
four {4) six (6) months after the probate of the will, an instrument
in writing to take by the laws of intestate succession. If said spouse
files an election before the appraisement inventory and valuation
of the estate is filed, the said election shall be set aside upon peti-
tion of the spouse made within thirty (30) days after the filing of
the appraisement inventory and valuation. For good cause shown,
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the court may permit an election within such further time as the
court may determine, if a petition therefor is made within said

period of £eur {43 six (6) months.

COMMENT

This section changes from four to six months the amount of time
allowed to file an election not to take under the will.

The Judicial Council felt that in an estate of substantial size the
four month time limit did not allow enough time to make a mean-
ingful decision as to whether or not to elect not to take under the
will, in many cases.

This change is beneficial for estate tax marital deduction pur-
poses and should not lengthen the period of administration.

The Uniform Probate Code sections dealing with the elective
share are 2-201 and 2-203. The decision of the committee to recom-
mend the change contained in this section was not because of the
U.P. C. handling of the subject, but because the Judicial Council
felt the present code could be improved.

The other changes are necessary to be consistent with those
sections of this act which change the present concept of appraise-
ment.

Sec. 22. K.S.A. 1973 Supp. 59-2235 is hereby amended to read
as follows: 59-2235. After the inventory and appraisement valua-
tion have been filed, the surviving spouse, or in case there is none,
the children, may petition the court to set apart the homestead,
and the personal property allowed in K.S.A. 1971 Supp. 59-403.
Such petition shall show the names, ages, and relationship of the
parties, a description of the homestead claimed and of the personal
property selected, and the appraised value of personal property
selected under K. S. A. 59-403 (2). The petition may be heard with
or without notice. Upon proof of the petition, the court shall set
apart such homestead and personal property. The property so set ‘
apart shall be delivered by the executor or administrator to the
persons entitled thereto, and shall not be treated as assets in his
custody, but the title of the homestead shall be included in the
final decree of distribution.
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COMMENT

The change in this section is only a lancuage change which is
necessary to be consistent with those sections of the act which
change the present appraisement concept.

See sections 10, 11, 12, 13, 21 and 29 of this act.

Sec. 23. K.S.A. 1973 Supp. 59-2236 is hereby amended to read
as follows: 59-2236. The publication notice of appointment to
be published by an execeutor or administrator shell be to
eexned to creditors shall be to all persons concerned. It shall
state the date of appeintment and gualifieation; the filing of
the petition for administration or petition for probate of a will or
petition for refusal to grant letters of administration, and shall
notify the creditors of the decedent to exhibit their demands against
the estate within six (6) months from the date of the first published
notice as provided by law, and that if their demands are not thus
exhibited they shall be forever barred. The notice to creditors,
herein required, shall be combined with the notice for probate or
administration required by K. S. A. 59-2222, as amended: Provided,
however, If the notice required pursuant to K.S.A. 59-2222, as
amended, is waived pursuant to K. S. A. 59-2223, as amended, then
the notice to creditors required by K.S.A. 59-709, as amended,
and this section, shall be separately published.

COMMENT

This section is broadened to include the petition for refusal to
grant letters of administration. This section directs publication of
notice for probate or administration to be combined with the notice
to creditors. Provision is made to publish notice to creditors sepa-
rately if notice of petition is waived.

The Judicial Council anticipates that the change will eliminate
one publication and expedite the administration.

The U. P. C. does not have a section which is similar to this sec-
tion. However, the approach taken by this section is consistent
with the philosophy of the U. P. C.

Section 8 of this act is a related section.
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Sec. 24. K.S. A. 1973 Supp. 59-2287 is hereby amended to read
as follows: 59-2287. (a) The probate court in its discretion, may
refuse to grant letters in the following eases:

%%}Whe&%heeet—a—teeﬁﬂ%éeeedeﬂ%Whenthe value of
personal property owned by the decedent is not greater in amount
than is allowed by law as exempt property and the allowance to the
surviving spouse or minor children under K. S. A. 1969 1973 Supp.
59-403, as amended.

@}%ﬂ%mmmeﬁﬂ&emmm
is no widewer; widew or ummarried miner children; any
est—a%e;ﬂ&ebeﬁé%ebeappmedby%hep%eb&%eeeaﬁ;eeﬁ—
as the assets of the estate will permit; the debts of the deee-
B

(b) Proof may be allowed by or on behalf of the swidewer;
sidows surviving spouse or minor children o ereditor before
the probate court of the value and nature of the estate;. and If the
court is satisfied that no estate will be left after allowing to the
surviving spouse or minor children their exempt property and statu-
tory allowances; o that the personal estate does not execed
tion is made by a ereditor; the court may order that no letters of
administration shall be issued on the estate; unless; wpon the
applieation of other ereditors or parties interested; the
existenee of other property is shows.

{6} After the making of the order; and until sueh time as the
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same may be reveked; the surviving spouse; or minor children
or ereditor may collect and sue for all the personal property be-
longing to the estate;. if & surviving spouse or ereditor; in the
same monner and with the same effeet as if he had been
the same effeet as now provided by law for proceedings in

() When the estate of the deecedent ineludes real estate
and its value, less lens and cnewmbranees; together wwith
the personal property is mot grester in value then the
exempt property and allowanees to the surviving spouse oF

(1) A notiee is published in & newspaper of general eir-
at least onee each week for three {3} eomseceuntive weeks;
denee address of the deceased owner thereof; stating that
sueh order of refuset of letters has been reeorded in each
the persons who elaim to be entitled to sueeeed to the real
property; showing their names and their right to the prop-
decedent or his estate to file a petition for the appointment
therein deseribeds and
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{-Q%Mpe%rt-}eﬂﬁft—heaaaﬁem%meﬁ%éaﬁe*ee&t&ey
adminicteator is fled within three {3) months after the
first publieation of sueh notice: Upen eomplianee with this
procedure the real estate imvelved shall not thereafter be
dent; but such eomplianee has the efteet of establishing the
right of the sarviving spoHse oF the minor ehildren to sue-
ceed to the real property: but nothing herein affeets the
%&é%%d%&mmm%%%ewweﬁ%

When application under this act is made by a surviving spouse
or minor children notice of the proceeding shall be given pursuant
to K. S. A. 59-2222, as amended.

(e) The surviving sponse or minor children; who receive
pmper%tét—hees%a—tea—nde%%h&sseeﬁeﬂ;m&y%&mthe
same but & ereditor reeeiving property hereunder shell
a—pﬁlﬁr%hep%eeed-s%he%eﬁ%edeb%ﬁeit-heee%ateiﬁthe
order in which elaims asainst the estate of deeeased per-
distribute the balanee; if any; to the persons entitled therete
whder the lavw

#}MW&%%@MQ&&M@H&GM%%&Q%
of deeedent is deemed o ereditor for the purpose of maling
nal ereditor:

£&) Whenever it shall be made to appear to the court that fur-
ther proceedings in the administration of an estate pursuant to this
section are unnecessary, and after payment of Kansas Inheritance
Taxes, if any, the court shall enter an order terminating the ad-
ministration of such estate. Such order shall be made without

notice, unless the court otherwise orders, and it shall be to the effect
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that, unless further estate of the decedent be discovered, all further
adsrertisements; settlements and other proceedings concerning the
estate be dispensed with, and that the surviving spouse and minor
children are relieved of any further obligations with respect to said
estate. and that any ercditor of the estate; having applied
6> (2> of this seetion; shall be released from sueh bond
and rebeved of any further obligations with respeet to said
estate; i said ereditor has filed with the eourt a detailed
anee to persons entitled thereto by law and any money eol-
leeted and restained by him: If further estate of the decedent
is discovered and administration is had thereon, such administra-
tion shall not abrogate or invalidate or otherwise affect any right,
title or interest in property transferred or vested pursuant to this
section unless the court, for good cause shown, shall otherwise

determine and order.

COMMENT

This section is extensively amended. It is the desire of the Judicial
Council to provide a workable method of dealing with certain small
estates.

The Refusal to Grant Letters section is changed as follows:

1. The amendments change the section to deal only with per-

sonal property;

2. The maximum amount of property that can be in the estate
and this section be used is raised from $1,500 to $7,500 (see
section 2 of this act);

3. The creditor is stricken as one of the persons who can peti-
tion under this section and reference to creditors is deleted
throughout the statute;

4. The notice section of the present act is stricken and notice is
required to be given pursuant to K. S. A. 59-2222;

5. Payment of Kansas Inheritance Taxes, if any, is specifically
required, and
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6. Miscellaneous other changes are made, but only to make the

act consistent with the previously mentioned changes.

See sections 18, 23, and 25 of this act, as related sections.

This section is consistent with the Uniform Probate Code concept
of informal probate. ,

Sec. 25. K.S.A. 1973 Supp. 59-2288 is hereby amended to read
as follows: 59-2288. In cases arising under seetion 1 592287}
of this aet; K. S. A. 1973 Supp. 59-2287, as amended, the probate
court, if it finds that it would be just and equitable to make an
apportionment of property between a surviving spouse and minor
children, shall in its order thereunder make such dissien appor-

tionment of the personal property and assign title. as il effee-
tuate the apportionment:

COMMENT

This section is changed to be consistent with section 24 of this act.

The only change is made to clarify that personal property is
involved. Specific authority to assign title to such property is given.

See U.P.C. 2-403 for apportionment of the family allowance
under that code.

See sections 18, 23, and 24 of this act.

Sec. 26. K.S.A. 1973 Supp. 59-2303 is hereby amended to read
as follows: 59-2303. (1) An executor or administrator may file a
petition to sell real estate of a decedent. The petition shall state
the facts constituting the reasons for the application and describe
the real estate to be sold. It may include all the real estate of the
decedent subject to sale, or any part or parts thereof.

The petition may further state the name of a prospective pur-
chaser and the terms of a proposed sale, and may include a request
for appointment of appraisers and for confirmation of the proposed
transaction. In this event, the petition shall further contain a full
disclosure of any financial or blood relationship between the pro-
posed purchaser and the fiduciary. If no such relationship exists,

the petition shall so state.
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(2) A conservator may file a petition to sell, lease, or mortgage
real estate of a conservatee.

The petition shall state the facts constituting the reasons for the
application and describe the real estate to be sold, leased, or mort-
gaged. It may include all the real estate of the conservatee subject
to sale, lease, or mortgage or any part or parts thereof. It may
apply in the alternative for authority to sell, lease or mortgage.

The petition may further state the name of a prospective pur-
chaser, lessee or mortgagee and the terms of a proposed sale, lease
or mortgage, and may include a request for appointment of ap-
praisers and for confirmation of the proposed transaction. In this
event, the petition shall further contain a full disclosure of any
financial or blood relationship between the proposed purchaser,
lessee and mortgagee, and the fiduciary. If no such relationship
exists, the petition shall so state.

COMMENT

This commen must be read in conjunction with the amendments
proposed and comments to sections 10 and 15.

Many times the prospective purchaser, lessee or mortgagee and
the terms of such proposed sale, lease or mortgage are the matter
of agreement between the parties, subject of course to the final
approval of the court. When such is the case; the facts should be
fully set forth in the petition; notice should be given to all inter-
ested parties; and at the hearing, the court may confirm the pro-
posed sale, lease or mortgage, and thereby save time and expense.

Sec. 27. K.S.A. 1973 Supp. 59-2304 is hereby amended to read
as follows: 59-2304. Notice of the hearing shall briefly state the
nature of the application made by the petition and shall be given
pursuant to Ko S:A: 59-2209 in such manner as the court may
direct. At the hearing and upon proof of the petition, the court
shall have full power to order the sale, lease, or mortgage of all the

real estate described in the petition, or to order the sale, lease, or
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mortgage of one or more tracts thereof, if such order shall be made
within the terms of the application made by the petition. The
probate court, with the consent of the mortgagee, may order the
sale of real estate subject to the mortgage, but such consent shall
release the estate of the decedent or conservatee, should a deficit
later appear. If the petition and notice have included the details
of a proposed transaction the court may confirm the proposed sale,
lease or mortgage, provided that the requirements of K.S.A. 59-
1703, as amended, and 59-2307 have been met.

COMMENT

See Comment to section 26.

Sec. 28. K.S. A. 1973 Supp. 59-2305 is hereby amended to read
as follows: 59-2305. (1) In all cases the order shall describe the real
estate to be sold, leased, or mortgaged, and may designate the
sequence in which the several tracts shall be sold, leased, or mort-
gaged, subject to the provisions of this act.

(2) An order for sale shall direct whether the real estate shall be
sold at private sale or public auction. If at private sale it shall
direct that the real estate shall not be sold for less than three-fourths
of the appraised value. If at public auction it shall direct the
place or places of sale. It shall direct that the sale be for cash,
for cash and deferred payments, or deferred payments: Provided,
That in decedent’s estates the payment shall not be deferred for
more than one year from the date of the appointment and quali-
fication of the executor or administrator making the sale. In all
cases the order shall specify the time of payment, the interest on
deferred payments, and the manner in which the payments shall be
secured.

(3) An order to lease shall not be made for less than three-
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fourths of the appraised value of the leasehold interest. The order
shall direct that the lease be for cash, for cash and deferred pay-
ments, or deferred payments, or if said lease is of real estate used
for farming, such lease may be upon a crop share basis and such
share shall be that recognized as standard in the community, subject
to the approval of the court, and such order shall specify the time
of payment, the interest on deferred payments, and the manner in
which the payments shall be secured.

(4) An order to mortgage shall fix the maximum amount of prin-

cipal, the maximum rate of interest, the earliest and latest date of

‘maturity, and shall direct the purpose for which the proceeds shall

be used.

(5) An order for sale, lease or mortgage shall remain in force
until terminated by the court, but no private sale or lease shall be
made after one year from the date of the order, unless the real estate
or the leasehold interest therein shall have been reappraised wheer
order of the eourt within three months preceding the sale or
lease.

(6) If the petition and notice have included the details of a pro-
posed transaction and the requirements of K.S.A. 59-1703, as
amended, and 59-2307, as amended, have been met the court may
confirm the proposed transaction as a part of its order to sell, lease
or mortgage, and no report of sale or confirmation thereof shall be

required.

COMMENT

See Comment to Sec. 26.

If the Petition and Notice include all necessary details of a pro-
posed transaction, the court may not only order the sale, lease or
mortgage, but in the same journal entry may confirm the proposed
transaction and thereby save time and expense.
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Sec. 29. K.S. A. 59-2307 is hereby amended to read as follows:
59-2307. Before any representative shall sell or lease any real estate
at private sale, he shall have it appraised at its full and fair value
by one or more, but not to exceed three (3), disinterested persons
appointed named by the representative to be approved by the
court unless good cause is shown to the court why the named
appraisers should not be approved: Provided, That if at the time of
sale more than one year has not elapsed since said real estate or
leasehold interest was appraised under the provisions of seetion
K. S. A. 1973 Supp. 59-1202, as amended, or K. S. A. 59-1203, as
amended, of the General Statutes of 1949; no new appraisal

shall be required unless otherwise directed by the court.

COMMENT

This section changes the present statute by allowing the fiduciary
to name the appraisers of real estate which is to be sold.

The court must approve the persons named by the fiduciary un-
less good cause is shown why they should not be approved.

This is consistent with the concept that appraisers should be
appointed by the fiduciary. The concept of the court not appoint-
ing appraisers is consistent with U. P. C. 3-707.

Other sections of the act relating to inventory, valuation or ap-
praisers are 10, 11, 12, 13, 21, and 22.

Sec. 30. K.S.A. 59-2309 is hereby amended to read as follows:
59-2309. (1) The representative shall make a verified report of his
proceedings to the court, with the certificate of appraisement in
case appraisement is required, and with proof of publication in case
sale is made at public auction, which report shall state that he did
not directly or indirectly acquire any beneficial interest in the said
real estate, or the lease thereof, or the mortgage thereof, as the case
may be, and that he is not interested in the property sold, leased,
or mortgaged, except as stated in his report. The report shall fur-

ther contain a full disclosure of any financial or blood relationship
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between the representative and the proposed purchaser, lessee or
mortgagee. If no such relationship exists, the report shall so state.
(2) The court, after having duly examined the report and being
satisfied that the sale, lease, or mortgage has been in all respects
made in conformity to law and ought to be confirmed, shall confirm
the same and order the representative to make a deed, lease, or
mortgage to the person entitled thereto. The instrument shall refer
to the order for sale, lease, or mortgage by its date, and the court
by which it was made, and shall transfer to the grantee, lessee, or
mortgagee all the right, title, and interest of the decedent or sazé
conservatee in the estate granted by the instrument, discharged

from liability assumed for his debts, except encumbrance assumed.

COMMENT

If a Petition and Notice to sell, lease or mortgage does not set
forth the name of a prospective purchaser, lessee or mortgagee
(see K.S. A, 1973 Supp. 59-2303) the court cannot “confirm the
proposed sale, lease or mortgage” in the same journal entry in
which it orders the sale, lease or mortgage and a separate report
and confirmation of the transaction will be required. The repre-
sentative, in such report shall disclose any financial or blood rela-
tionship between the representative and the proposed purchaser,
lessee or mortgagee.

Sec. 31. K.S.A. 1973 Supp. 59-3003 is hereby amended to read
as follows: 59-3003. Unless a guardian has been appointed for the
minor, a natural guardian, or either of them, shall have the right to
the custody of his minor child and the right to exercise control
over the person of his minor child as provided by law. Unless a
guardian or conservator has been appointed for the minor, the
natural guardian of such minor has the right and duty, for the
benefit of the minor, to manage, mortgage, sell or otherwise dis-
pose of all the personal estate vested in such minor when the total
of such estate does not exceed we thousend doHars {$2;000)
three thousand seven hundred fifty dollars ($3,750) in value.
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COMMENT

This section is amended by raising from $2,000 to $3,750 the
amount that a natural guardian can manage for a minor without
appointment of a conservator.

New Sec. 32. A will may refer to a written statement or list to
dispose of items of tangible personal property not otherwise specif-
ically dispose of by the will, other than money, evidences of debt,
documents of title, securities, and properties used in trade or busi-
ness. To be admissable under this section as evidence of intended
disposition, the writing must either be in the handwriting of the
testator or be signed by him, and must describe the items with
reasonable certainty. The writing may be referred to as one to be
in existence at the time of the testator’s death; it may be prepared
before or after the execution of the will; it may be altered by the

testator after its preparation.

COMMENT

Subject to certain limitations this section permits a testator to
refer in his will to a separate document disposing of certain tangible
personal property. This document may be altered from time to
}t]ilme. It need only be in the testator’s handwriting or signed by

im. '
This section is patterned after U. P. C. section 2-513.

New Sec. 33. Section 33 to, and including, section 38 of this act
is named and can be cited as the Kansas Simplified Estates Act.

COMMENT

This is the title section to the Kansas Simplified Estates Act.

The Kansas Simplified Estates Act is a proposal by the Judicial
Council which is planned to provide an alternative to supervised
administration in certain cases.

The act itself is the work of the Kansas Judicial Council Probate
Law Study Advisory Committee. “Informal Administration” under
the U.P. C. (3-301 et seq.) was considered by the committee, but
the safeguards thereunder were not adequate. The committee also
considered California Assembly Bill No. 1481.
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The Kansas Simplified Estates Act is similar to our present pro-
bate code except there is no supervision by the court other than at
the time of opening, closing and the sale of real property.

The Kansas Simplified Estates Act appears at sections 33-38 of
this act, and sections 17 and 18 are related.

New Sec. 34. On the hearing of a petition for the appointment
of an administrator or for the probate of a will where administra-
tion is sought under the Kansas Simplified Estates Act, the court
shall determine whether the estate shall be administered as a simpli-
fied estate or as a supervised estate. In making such a determina-
tion, the court may consider the size of the estate; the degree of
kinship of the heirs, devisees and persons seeking appointment; the
solvency of the estate; the nature of the estate; the wishes of the
heirs and devisees; the probable cost of estate administration and

settlement, and any other pertinent matters.

COMMENT

This section sets forth th matters that the court may consider in
determining whether or not the estate should be administered under
the Kansas Simplified Estates Act.

Section 37 and 38 of this act sets forth the circumstances under
which administration under the Kansas Simplified Estates Act can
be terminated and supervised administration substituted.

New Sec. 35. (a) If the court has determined that the estate
shall be administered as a simplified estate further proceedings
shall be under the provisions of the Kansas Simplified Estates Act
with the following exceptions:

(1) If letters issued under the Kansas Simplified Estates Act
are revoked, pursuant to section 38 of this act, or
(2) If pursuant to section 37 of the Kansas Simplified Estates

Act the executor or administrator petitions the court for notice and

judicial determination of a single proceeding or an act in the

estate but does not seek supervised administration.

(b) All procedures, notices, bonds, hearings and appeals under
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the Kansas Simplified Estates Act shall proceed as set out under
other provisions of the Kansas Probate Code, unless otherwise pro-
vided herein.

(c) All letters testamentary and letters of administration issued
pursuant to the Kansas Simplified Estates Act shall be designated
on their face as letters testamentary or letters of administration
issued under the Kansas Simplified Estates Act.

(d) No provision of the Kansas Simplified Estates Act shall be
construed to eliminate any required publication of notice of peti-

tion to sell, lease or mortgage or the sale, lease or mortgage of real

property.

COMMENT

This section provides that if an estate is commenced under this
act further proceedings will be under the act unless a permanent
switch to supervised administration is made pursuant to section 38
of this act or a temporary switch is made for .a limited purpose
under section 37 of this act.

Because the letters issued under this section give the representa-
tive more powers they are required to have a special designation.

The procedure for sale of real estate is not changed by this act.

New Sec. 36. The executor or administrator, appointed under
the Kansas Simplified Estates Act, shall collect the decedent’s assets,
file an inventory and valuation, pay creditors claims, secure a deter-
mination of Kansas inheritance tax in the same manner as provided
by K. S. A. 79-1501 et seq. and pay taxes owed by the decedent or
the decedent’s estate in the manner now provided by law.

The executor or administrator may sell, liquidate or exchange
personal property of the estate not specifically bequeathed. Pay-
ment of creditor’s claims and sale, liquidation or exchange of per-
sonal property hereunder shall not require court supervision.

The executor or administrator may make a distribution of a be-

quest or of the residue of the estate prior to the closing of the estate
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if he receives a redelivery bond equal to the value of the property
distributed.

COMMENT

This section sets forth the powers and duties of executor or ad-
ministrator under the Kansas Simplified Estates Act.

The powers and duties and limitations thereon, of the representa-
tive under the U. P. C. are set out at 3-715.

New Sec. 37. After an estate has been opened under the Kansas
Simplified Estates Act and letters testamentary or letters of adminis-
tration under this act have been issued, no further court supervision
is necessary or required until the court orders the estate closed
except: (1) When the administrator or executor petitions the court
for a judicial determination of any proceeding or act in the estate,
but does not seek supervised administration for the remainder of
the administration and the petition is granted; or (2) when the
change to supervised administration is made, as provided in section
38 of this act.

When the time for the filing of claims has expired the time in
which an appeal may be taken from an order admitting or refusing
to admit a will to probate has expired and nine (9) months from
the date of decedent’s death have expired the court may order the
estate closed as provided in K. S. A. 59-2247 and K. S. A. 1973 Supp.
59-2249.

COMMENT

This section provides a method of having supervised administra-
tion in any proceeding if there is reason to do so but it is advan-
tageous to administer the remainder of the estate without super-
vision. Unless this is desired or supervision of the remainder of the
estate is desired (sec. 38) there is no supervision of the estate other
than opening, closing and the sale of real property.

K. S. A. 59-2247 relates to the petition and notice of final settle-
ment. K.S.A. 1973 Supp. 59-2249 relates to the hearing and final
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decree, under the section of the statute relating to settlement and
determination of descent.

New Sec. 38. After letters testamentary or letters of administra-
tion have been issued under the Kansas Simplified Estates Act if:
(a) Any person having an interest in the estate files an objec-
tion to the administration of the estate under this article and
states his reasons therefor; or
(b) The executor or administrator files a statement alleging that
the estate cannot be administered advantageously under the act,
the issue of continuing administration under the Kansas Simplified
Estates Act shall be heard by the court, after notice has been given
pursuant to K. S. A. 59-2208.

If the court finds that administration under the Kansas Simplified
Estates Act should be terminated, it shall so order and direct super-
vised administration.

After the filing of the objection, but prior to the hearing on the
objection, the court, on its own motion, or on application of a per-
son interested in the estate, may require the filing of a bond, and
make orders with respect to the estate, as provided in the Kansas
Probate Code.

After a finding that supervised administration is necessary, letters
testamentary or letters of administration shall be issued and all
proceedings shall be governed by the applicable parts of the Kansas
Probate Code, and letters issued under the Kansas Simplified Estates
Act shall be revoked.

The change to supervised administration shall not require republi-
cation of a notice to creditors which has been duly published,
invalidate a proper inventory and valuation previously filed, invali-
date any action previously taken by, or prejudice the rights of, any
person who has in good faith dealt with the executor or adminis-

trator in reliance on his authority.
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COMMENT

This section allows transfer from simplified administration to
supervised administration.

If a person interested in the estate files an objection or if the
administrator or executor files the required statement there is then
a notice of hearing. The hearing is to determine whether simpli-
fied administration should continue or supervised administration
ll;ezggl.. In the period prior to the hearing the court may require

ond.

If a change is made under this section it is a permanent change
to supervised administration and should not be confused with the
temporary change contemplated under section 37 of this act.

The procedure for changing to supervised administration is set
out as are savings clauses for previous notice given and good faith
acts taken.

Sec. 39. This act shall be supplemental to and a part of the
Kansas Probate Code.

Sec. 40. If any provision of this act is declared unconstitutional,
or the applicability thereof to any person or circumstance is held
invalid, by a court of competent jurisdiction, the constitutionality
of the remainder of the act and the applicability thereof to other
persons and circumstances shall not be affected.

Sec. 41. K. S. A. 59-506, 59-508, 59-514, 59-606, 59-1203, 59-1207,
59-1504, 59-2208, 59-2219, 59-2222, 59-2223, 59-2224, 59-2307 and 59-
2309, and K. S. A. 1973 Supp. 59-102, 59-403, 59-706, 59-709, 59-
1104, 59-1201, 59-1202, 59-1703, 59-2233, 59-2235, 59-2236, 59-2287,
59-2288, 59-2303, 59-2304, 59-2305 and 59-3003 are hereby repealed.

Sec. 42. This act shall take effect and be in force from and after

its publication in the statute book.
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Chairman, Senate Judiciary Committee.

Jomn F. Haves. (1973-) .................. ... ............. Hutchinson
Chairman, House Judiciary Committee.

Jack E. Davton. (1969-) ... ... ... ... ... ... .. Dodge City

MarviN E. THOMPSON. (1969-) ............................... Russell
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ROBERT T. PRICE, Chairman. (1954- =1963) L. Topeka
Justice of the Supreme Court.

J. C. RUPPENTHAL, Secretary. (1927-1941) ...... ... Russell
RANDAL C. HARVEY Secretary. (1941-1953) .. .. . Topeka
WILLIAM M. MILLS, JR., Secretary. (1953 1957) . R . Topeka
WALTER G. THIELE, Secretary. (1957-1963) ...... ... ... 1.1 Topeka
EDWARD L. FISCHER. (1927-1943) ..... . .................. ... ... Kansas City
ROBERT C. FOULSTON. (1927-1943) ........................c..c...... Wichita
CHARLES L. HUNT. (1927-1941) .................. ... ... ... ... ... Concordia
CHESTER STEVENS. (1927-1941) ............... ... .. ........... Independence
JOHN W. DAVIS. (1927 1933) ..................................... Greensburg
C. W. BURCH. (1927-1931) . . ... ...ttt Salina
ARTHUR C, SCATES (1927 1929) ... Dodge City
WALTER PLEASANT. (1929- 1931) .................................... Ottawa
ROSCOE H. WILSON. 1931-19 ) %stmore
GEORGE AUSTIN BRO (1931-1988) ... ... .. ichita
RAY H. BEALS. (1933- 1938) ......................................... St. John
HAL E. HARLAN. (1933-1935) .......... ... Manhattan
SCHUYLER C. BLOSS. (1933-1935) ............... ... ... . ............ Winfield
E. H. REES. (1935- 087 ) Emporia
O. P. MAY. (1935-1937) . .. 0. . Atchison
KIRKE W. DALE. (1937-1941) ................. ... ... ... Arkansas City
ARRY W. FISHER. (1937-1939) .. ...... ... . .. ... ... . Fort Scott
GEORGE TEMPLAR. (1939-1941, 1943-1947, 1953) ................. Arkansas City
EDGAR C. BENNETT. (1938-1951) ...... . ... ... .0 i Marysville
SAMUEL E. BARTLETT. (1941-1951) ................................. Wichita
PAUL R. WUNSCH. (1941-1943) ............... ... .. Kingman
WALTER F. JONES. (1941-1945) .. . Hutchinson
GROVER PIERPONT (1943-1944) Wichita

I M. PLATT. (1943-1945) ..... L ]unétlon City

C. A. SPENCER. (1944-1951) akley
CHARLES VANCE. (1945-1947) Liberal
RICHARD L. BECKER. (1949 1951) Coﬂeyvxlle
W. D. VANCE. (1951-195 ) ................. . Belleville
OHN A. ETLING. (1945-1953) ........................ . . ... Kinsley
ALE M. RYANT. (1947 1949 1951-1953) . ... .. ‘Wichita
FRANKLIN B. HETTINGER. (1952 -1958) L Hutchinson
JOHN H. MURRAY. (1953-1957) ... . Leavenworth
A. K. STAVELY. (1951-1959) ... ..... ... . ... .. Lyndon
MAX L. DICE. (1957-1959) ... ... . ... .. Johnson
WILLIAM L. MITCHELL. (1959-1961) ............................. Hutchinson
JOSEPH J. DAWES. (1953-1960, 1961) .. .......................... Leavenworth
WILFORD RIEGLE, (1953 1960 1961) .o Emporia
GLEE S. SMITH. (1961-1963) ........... ... . ... .. .. ... .. Larned
SPENCER A. GARD. (1959 1964) .. .. Iola
CLYDE HILL. (1961-1965) .. ... ... . ... .. Yates Center
}AMES E. TAYLOR. (1941-1969) ... .0 0 " 700 Sharon Springs
WILLARD HAYNES. (1951 1969) ................................ Kansas City
ALEX HOTCHKISS. (1964-1973) ... ... ... .. . ... ... Lyndon
STEADMAN BALL. (1963- 1973) ................................... Atchison

JACK R. EULER. (1965-1978) ..........uuuiimnnneiinnnnnn... . Wathena
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